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This week, Eye on Gilpin will return to coverage of the Brannan lawsuit.  On August 14, 2009, the City of Black Hawk (Black Hawk) filed a response opposing Brannan’s Motion for Discovery based on a two-pronged basis:  A) Brannan’s request has already been considered and rejected by this Court, and no additional resources should be wasted re-visiting it; and B) No Open Meetings Law violation occurred, and even if a violation were proven, Brannan’s remedies are limited to those remedies specifically enumerated in the Open Meetings Law and do not include discovery.


Black Hawk sets forth the following foundation for its opposition:  

· Black Hawk intervened only as to Brannan’s First and Fourth Claims for Relief, which include review pursuant to Colorado Rule of Civil Procedure (C.R.C.P.) 106(a)(4) and a declaratory judgment action;

· Brannan styled its current discovery request as one necessary to complete the record for C.R.C.P. 106 review, attempting to distinguish it from the prior discovery request already denied by the Court, which related to its Second Claim for Relief pursuant to the Open Meetings Law;
· As such, Brannan has placed this Motion for Discovery within the context of its First Claim for Relief, and thus entitling Black Hawk to file a response;

· Black Hawk states a two-fold opposition to Brannan’s Motion for Discovery:  first, Black Hawk resists it as an attempt to unnecessarily delay the judicial review process; and second, Black Hawk opposes Brannan’s request as lacking any basis in law.

A) Brannan’s request has already been considered and rejected by this Court, and no additional resources should be wasted re-visiting it:  
1.
Brannan’s substantive reason for its Motion for Discovery purports to be for the purpose of completing the record for judicial review pursuant to C.R.C.P. 106(a)(4) has already been reviewed and rejected by this Court, and Brannan’s effort to seek the same result under the auspices of a different request should not be rewarded; 
2.
Since February 12, 2009 (approximately 6 months ago) and its Motion for Determination of Timing of Open Meetings Law Claim, “Brannan has sought to protract and delay this judicial review process by seeking discovery into the Gilpin County Commissioner’s consideration of the MMRR Quarry application;”
3.
Brannan sought to show that without supplementation of the record through discovery, the record compiled for judicial review would contain only the public hearing on the MMRR Quarry and “the record would likely not contain any facts related to Brannan’s claims that the Commissioners made a secret decision in private meetings;”

4.
“Brannan fails to distinguish, despite its unsupported assertion that its current request is ‘not in any way related to the previously requested discovery on Brannan’s Open Meetings Law claim;’” 
5.
During a status conference held on May 18, 2009, the Court “determined that Brannan’s Open Meetings Law claims – and its requested discovery thereon – would not proceed ahead of C.R.C.P. 106()(4) review,” issuing a formal denial on May 20, 2009;

6.
The Court ruled on July 13, 2009, the two executive sessions (on June 24 and July 2, 2008) were “properly convened” and that “no grounds exist to convert them to public sessions . . .” and
7.
“As such, no additional judicial resources should be wasted reconsidering this issue, Brannan’s request for judicial review pursuant to C.R.C.P. 106(a)(4) should proceed on a timely manner and according to this Court’s prior rulings.”  

B) No Open Meetings Law violation occurred, and even if a violation were proven, Brannan’s remedies are limited to those remedies specifically enumerated in the Open Meetings Law and do not include discovery:  


8.
The Open Meetings Law “guarantees public access to the formation of public policy and to allow citizens to participate in the decision-making process that affects their personal interests;” (citations omitted)

9.
The County met all requirements for full and meaningful public participation in the review of Brannan’s MMRR Quarry application, including notice and hearing requirements – all the hallmark of quasi-judicial action – all were uncontested by Brannan; 

    10.
On July 13, 2009, the Court had already ruled that the Executive Sessions were properly convened; 

    11.
“If an executive session were not convened properly, the meeting itself and the recorded minutes thereof become open to the public;” (citations omitted)

    12.
The Open Meetings Law provides no mechanism by which a party can seek to recreate the meeting, nor do the Colorado Revised Statutes, and the Court allowing Brannan to do so “would be an unwarranted expansion of the statutory remedies provided;”
    13.
The Colorado Revised Statues, under the Open Meetings Law, provide three remedies: a) making the contents of the improper meeting public; b) judicial invalidation of the formal action inappropriately taken outside of a public meeting; and c) injunction prohibiting further violations; (citations omitted)

    14.
Remedies allowed for violations of the Open Meetings Law have been “properly limited to placing the complaining party ‘in the same situation he would have occupied’ had the Open Meetings Law violation not occurred;’” (citations omitted)
    15.
“The Open Meetings Law does not require public access to any meeting of any sort that is attended by a quorum of a local public body;” (citations omitted)

    16.
Executive sessions were convened for the purpose of giving legal advice to the Board of County Commissioners at which no rule, regulation, ordinance or formal action was taken or made, as provided by sworn affidavits;

    17.
Open Meetings Law permits such meetings to occur without record or electronic recording as such were attorney-client privileged communications; (citations omitted)
    18.
Acknowledgment was made by Brannan that no formal action was taken in the Executive Sessions; that “nothing was improperly accomplished that needs to be validated;” thus, “nothing will be gained by permitting discovery;” and, case law was cited “acknowledging that formal action, if any, taken at an executive session would have no binding effect but finding that fact inconsequential because the formal action was also later properly made during an open, public meeting;” (citation omitted)
    19.
The mental process rule prohibits inquiry into the quasi-judicial deliberation process {the Board of County Commissioners operates as a quasi-judicial panel in the special permit review process}; “even if the Executive Sessions were not limited to receiving legal advice, absent a showing of fraud or bad faith, Brannan would not be entitled to inquiry of the Board’s mental process via deposition/discovery; (citation omitted) and

    20.
“Accordingly, and because it is axiomatic that the record on appeal can only contain what actually exists, Brannan’s request for discovery to recreate the Executive Sessions lacks any basis in law;”  

Black Hawk concludes its response by stating, “The record on appeal is complete and sufficient for Colorado Rule of Civil Procedure 106(a)(4) review without delving into the contents of the Executive Sessions during which, as Brannan concedes, no policy-making occurred,” and asks the Court to deny Brannan’s Motion for Discovery. 

As previously noted, on December 15, 2009, the Court denied Brannan’s Motion for Discovery.  

Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  
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